
STATE OF NEW YORK
STATE TAx COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f
FORT EDWARDafiEPRESS CO., rNC.
NORTHERN MOTOR CARRIERS, rNC.

For a Redeterminat ion of  a Def ic idncy or
a Revis ion of  a Determinat lon or  a Refund
of Hiqhway Use
Taxes lrndef Art ic le$O 2L

AFFIDAVIT OF I'{AILING

of the
Tax Law for theXAS6f[fgAe( Period Q6I
October 1970 throuqh June 1974.

Stat,e of New York
County of Albany

Catherine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2OLh day of August ,  L976, she served the wlthin

Notice of Decision by {a.xr16{:cd)r mail upon Fort Edward Express Co.,

Inc. >(xmo*eg$abiittg)o6i the petitioner in the within proceeding,

by encl"osing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as fo l lows:  For t  Edward  Express  Co. ,  Inc .
Route 9, Saratoga Road
Fort Edward, New York L2B2B

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That Ceprrnent further says that the said addressee is the @stollEti$B

nf:<Stle* petitioner herein and that the address set forth on said rtrapper is the

last known address of the &n1raxeofidiw<xfxtbel petitioner.

Sworn to before me th is

2oth day of August

rA-3 (2176)

,  Ln6 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
FORT EDWARD EXPRESS CO., rNC.

and
TLoRTHERN MOTOR qARBIERS., rNC.

For a Redeterminat ion of  a Def ic i6ncy or
a Revis ion of  a Determinat ion or  a Refund
of HighwaY Use
Taxes under  Ar t ic le6X 2I

AFFIDAVIT OF },IAILING

of the
Tax Law for theD(Sd€O@OtX Periodp$
October 1970 through June 1974-

State of New York
County of Albany

Catherine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of August ,  L976 ,  she served the within

Not ice of  Decis ion by :(oocdtrIod) mail upon Northern Motor

Carriers, Inc. foeryxer*axxxnuer<x$ the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Northern Motor Carr iers,  Inc.
Route 9, Saratoga Road
Fort Edward, New York L2B2B

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposit ,ory) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (xryoesrrbat*rrx

oe{xhet pet i t loner herein and that the address set forth on said wraPPer ls the

last known address of the (xxpoeerxEeotxt{><oc<xlrE9 petltioner.

Sworn r,o before me this 
( I

20 th  day  o f  August  ,  Ig  76



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
FORT EDWARD EX?RESS CO.,  INC.

and
NORTHERN MOTOR _CARRT-ER9, rNC.

For a Redetermination of a Deficidncy or
a Revis ion of  a Determinat ion or  a Refund
of Highway Use
Taxes under Art icleXg0 2L

by enclos ing a

a s  f o l l o w s :

AFFIDAVIT OF MAILING

Tax Law,for the)Q6&(19)dX Period QGI
October 1970 through June 1974.

State of New York
County of Albany

Catherine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2Othnday of August ,  L976, she served the wlthin

Notice of Decision by (r:exxl6{:ed)r mail upon J. Fred Relyea

of the

(representative of) the Petit ioner ln the within proceedlng,

Erue copy thereof in a securely sealed postpaid wrapper addressed
J. Fred Relyea, Executive Vice-President
For t  Edward Express Co. ,  Inc.  and
Northern Motor Carriers, Inc.
Route 9, Saratoga Road

and by deposirEffE"H9%q€f0..{"Y'v""6h*nz"Q38 prop"rty addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PosEal Service within the State of New York.

That deironent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wraPPer ls the

last known address of the (representat ive of the) pet l t ioner.

i l  i
\ | "i 

' - ,
,  L 9 j 6 ,  \ - { t - . t - ( . t . u . - . q (  4 , " ' ,  i  ^

-

Sworn to before me thls

20th day of August

rA-3 (2/76)



ffi
STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Auguet 2O, L976

Fort Edrrrard &q>reas Co. r Inc.
Route 9r $aratoga Road
Fort Bdward, Nery York 12828

Gentlensr r

Please take notice of the DECISION
of the State Tax Conrnission enclosed herewith'

Please take further not ice that pursuant to

Sect ion0El 510 of the Tax Law' anY

proceeding in court to reviert an adverse deci-

sion must be cornmenced within 3O dayl
f rom the  da te  o f  th is  no t ice .

A D D R E S S  Y O U R  R E P L Y  T O

rEL EPH.N E : tr,, 145Z=31150-

Tnquiries concerning the computation of
due or refund alloured in accordance with
decision or concerning anY other

tax
th is

relat ive
hereto may be addressed to the uny'e : ,  They

wiLL be referred to the ProPer ly .

Enc .

c c :  P e t i t i o n e r ' s

Coburn
lng llax
Off,lcer

Taxing Bureau's RePresentat ive:

1

rA -1 .12  (L /76 )



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

tuHurt 30, 1976

A D O R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E: ls r e l{!fifr!$$!.-

STATE TAX COMMISSION

r iloatl|rrn eNotor Carti,emp ls6.
hrtr 9, $Laatoga nord
rtrt ldurrd, Ii, Yos*, L2888

Omtlasrr

Please take notice of the Dm1$Ifi
of  the State Tax Commission enclosed herewith'

Please take further not ice that pursuant to

Section$$ sto of the Tax Law, aDY
proceeding in court to reviert an adverse deci-

sion must be conrmenced within !O dryr
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the comPutation of
due or refund alLowed in accordance with
decision or concerning any other matt
hereto may be addressed to the unde
will be referred to the ProPer

Ve

t.ax
th is

relat ive

Enc .
t rLng trri

lag qfffc.!

Pet i t ioner rs Representat ive:

Taxing Bureau's Representat ive:

rA -1 .12  ( t / 76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

FORT EDWARD EXPRESS CO., INC.
and

NORTHERN MOTOR CARRIERS, INC.

for a Hearing to Review a Determinat ion of
Highway Use Taxes due under Art ic le 2L of
the Tax Law for the Period October L97O
through June I974.

DECISION

Fort  Edward Express Co. ,  Inc.  and Nor thern Motor  Carr iers ,

Inc. ,  Route 9,  Saratoga Road,  For t  Edward,  New York L2828,  jo ined

in an appl icat ion under  sect ion 510 of  the Tax Law for  a  hear ing

to review a determination against each for highway use tax due

under Art icle 2L of the Tax Law for the period October I97O through

June L974. The determination under review was asserted on November

15,  L974 by an 3ss€ssm€nt  of  unpaid t ruck mi leage tax.  Said assess-

ment against Fort Edlvard Express Co., Inc. is in the amount of

$2L , I 87 .46 ,  p l us  i n t e res t  o f  $L ,8L8 .74 ,  f o r  a  t o ta l  o f  $23 ,006 .20 .

On  June  25 ,  L975 ,  t h i s  was  i nc reased  t o  $23 ,L52 .22 ,  p l us  i n t e res t

o f  $L ,987 .4O ,  f o r  a  t o ta l  o f  $23 ,139 .62 .  Add i t i ona l  i n t e res t  o f

$1 ,620 .65  was  added  f o r  a  t o ta l  o f  $26 ,760 .28 .  On  Sep tember  11 ,

L975 ,  t h i s  assessmen t  was  aga in  rev i sed  to  $22 ,839 .43 ,  p lus  i n te res t
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o f  $L ,959 .25 ,  f o r  a  t o ta l  o f  $24 ,7  98 .68 ,  and  f u r t he r  acc rued  i n -

t e res t  o f  $2 ,168 .30 ,  f o r  a  new  to ta l  o f  $26 ,966 .98 .  Sa id  assess -

ment against Northern Motor Carriers, Inc. is in the amount of

$5 ,785 .25 ,  p l us  i n t e res t  o f  $547 .4O ,  f o r  a  t o ta l  o f  $6 ,332 .65 .

Th is  was  reduced  on  June  25 ,  L975  to  $L ,757 .39 ,  p lus  i n te res t  o f

$166 .28  f o r  a  t o ta l  o f  $L ,923 .67 .  Add i t i ona l  i n t e res t  o f  $ I23 .O2

was  imposed  fo r  a  to ta l  o f  92 ,046 .69 .

A hear ing  was du ly  he ld  on  January  2L ,  L976 a t  the  o f f i ces

o f  the  Sta te  Tax  Commiss ion ,  Bu i ld ing  9 ,  S ta te  Of f i ce  Bu i ld ing

Campus,  A lbany ,  New York ,  be fore  N ige l  G.  Wr igh t ,  Hear ing  Of f i cer .

The appl icants were represented by J.  Fred Relyea, the Execut ive

V ice-Pres ident  o f  bo th  compan ies .  The Misce l laneous Tax  Bureau

appeared by  Peter  Cro t ty ,  Esq.  (A lexander  Weiss ,  Ese.  and R ichard

M. Kaufman,  Esq.  o f  counsel )  .

duly examined and considered.

The record  o f  sa id  hear inq  has  been

ISSUES

I .  Whether the applicants' tax may be computed on the basis

of tr ip miles computed from reference books used for tari f f  and

other  purposes,  ra ther  than on actual  mi les t raveled.

I I .  Whether  the appl icants  have been i l legaI Iy  pre jud iced

by the fact that an audit and assessment was made more than one

year  but  less than four  years af ter  the tax per iods in  quest ion.
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III .  V{hether the applicants have been prejudiced by the use

of  on ly  one month,  ra ther  than a longer  t ime in terva l ,  ds a test

period in an audit of the four year period under review.

IV.  Whether  appl icants  have been i l legal ly  pre jud iced when

held 1iab1e for highway use taxes for which another carrier would

be pr imar i ly  l iab le.

V. Vfhether interest on the assessments is computed in accord-

ance wi th  s tandards set  by the State Tax Commiss ion.

FINDINGS OF FACI

1 .  For t  Edward  Express  Co. ,  Inc .  has  i t s  p r inc ipa l  o f f i ce  in

Fort  Edward, New York. I t  is a common carr ier with terminals

located in Albany, Fort  Edward and Plattsburgh. f t  t ransports

l iqu id  p roduc ts  in  bu lk .

2.  Nor thern Motor  Carr iers ,  Inc.  is  owned by the same in terests

as own For t  Edward Express Co. ,  Inc.  and has the same pr inc ipa l

of f ice.  I t  is  a  common carr ier  t ranspor t ing dry commodi t ies in

bu1k.  Ef fect ive January l ,  L974,  Nor thern merged in to For t  Edward.

3. Fort Edward and Northern interchanged eguipment during the

per iod under  rev iew.

4.  The dr ivers of  appl icants  would of ten use routes and incur

taxable mileage which was not reported to applicants. Apparently

appl icants  d id  not  know of  th is  pract ice.  This  occurred wi th
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greater  f requency af ter  JuIy  28,  L972 when a sect ion of  In ters tate

RouLe 90 was opened in Albany and Rensselaer Counties which paral-

leled the New York State Thruway and which was used by applicants I

drivers in l ieu of the Thruway.

5. The books and records of applicants and tax returns are

based upon routes and mi leage repor ted to  appl icants  by the i r

d r i ve rs .

6. From August through

for  R.  Comeau,  Inc .  o f  Nor th

was incur red  on  th is  mi leage

t a x .

A. That the

be computed on the

Appl icants are not

October  L973,  appl icants  hauled goods

Adams, Massachusetts. A New York tax

and R.  Comeau,  Inc.  t ras not  pa id such

7.  fhe assessments under  rev iew are based upon an audi t  o f

applicantrs books for the month of September 1973 and the pro-

ject ion of  the resul ts  of  that  audi t  to  the ent i re  per iod under

review.

B. The applicants have not come fonnrard at the hearing with

books and records for anv other month on which a test could be

made.

CONCLUSIONS OF I,AW

tax due under  Ar t ic le  2I  o f

actual  mi leage incurred by

re l ieved of  th is  l iab i l i ty

the Tax Law is to

app l ican ts  I  veh ic les .

merely because they
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did not know exactly where the vehicles were in fact used. They

cannot  subst i tu te tar i f f  mi leage taken f rom reference books.

B.  That  the s tatute a l - lows an audi t  and assessment  wi th in

four years from the taxable periods involved. (Tax Law, section

510) .  The State Tax Commiss ion re jects  the appl icants '  c la im

that the long interval between the audit period and the audit

i tse l f  pre jud ices the appl icants  because they cannot  " recoup"

the addi t ional  taxes assessed.  Appl icants  have not  expla ined how

their own fai lure to pay taxes can be "recouped" from any of their

customers.  In  any event ,  i t  is  the appl icants  who are responsib le

for preventing errors in their own bookkeeping and they have no

right to rely on the State Tax Commission to prevent such errors.

C. That the appl icants have not shown or even asserted that

the use of a test per iod of loncrer than one monttr  would show a

d i f fe ren t  resu l t  in  to ta l  m i leaqe t rave led  or  a  d i f fe ren t  ra t io

of taxable to non-taxable mi leage. They have fai led to produce

at the hearing any books or records or other evidence from which

the  Sta te  fax  Commiss ion  may ar r i ve  a t  a  more  accura te  resu l t .

D. That the highway use tax is a joint  and several  l iabi l i ty

of both the owner of the vehicles and the carr ier operat ing them.

(Tax  Law,  sec t ion  503 subd.  1 ) .  App l ican ts  a re  there fore  l iab le

fo r  the  mi leage incur red  on  beha l f  o f  R .  Comeau,  fnc .  App l ican ts
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of course are not prevented from seeking reimbursement from R.

Comeau,  Inc.

E. That the penalty and interest which may be charged by

the State Tax Commission for delay in f i l ing a return or paying

the tax is governed by section 5L2 subd. 3 of the Tax Law.

Returns for each calendar month are due on the 20th day of the

fol lowing month. Any delay beyond the said 20th day may justi fy

the f ive percent penalty. Any delay of one addit ional ful l  month

or  more may just i fy  in terest  o f  one percent  a  month or  par t

thereof .  In  th is  case,  in terest  has been reduced to the min imum

charged by the Commission, .5% a month (6% annually) ,  for elapsed

months pr ior  to  October  L973.  From October  1973,  the Commiss ion

has been guided by the Rules of the Banking Board 3 NYCRR 4.1 and

has charged .7% a month (8.4% annual ly)  for  each e lapsed month.

In addit ion, in this case the assessments under review charge

interest for each calendar month in the audit period only for a

maximum elapsed t ime of eighteen months. Applicants trave shown

no reason for  any fur ther  reduct ion of  in terest  and shal l  be

charged in terest  f rom the date of  the assessments at  s tatutory

ra tes .



-  t -

F. That the assessments under review

due together with such interest as may be

5I2 subd. 3 of the Tax Law.

DATED: A1bany, New York

August  20 ,  1976

are correct  and are

computed under section

\ -

\\q ittr^ )Oo''t .---.-
COMMISSIONER

COMMISSIONER


